Nuisance
Thomas v Nicholas [2026] EWCA Civ 847
Background and decision

The case centred around a bitter and long-standing dispute between
neighbours in Cornwall. As far as parties to the proceedings were concerned,
they operated respectively through a limited company. The businesses were
situated close to each other. This case note solely discusses the nuisance aspect
of the case.

The claimants (‘N’) ran a business, raising falcons in an aviary, which was
situated very close to the defendants’ (T) land. N brought a claim inter alia in
private nuisance against T. At first instance, the trial judge found for N in
relation to the claim in nuisance. See (2025) 231 SPEL 116. The judge found
that T had conducted activities close to the aviary, which created individual
instances of visual disturbance, or loud noise, in the period between March
and May 2022. The individual instances complained of occurred in the course
of three activities which were either conducted, or permitted, by the
defendants, namely (i) a scaffolding business (ii) building a barn, and (iii)
parking a broken- down digger. The judge found that these individual instances
had caused the death of three of N’s falcons, and damage to eggs. T appealed
against the judge’s finding that the visual disturbance and loud noise amounted
to a nuisance, and that T had negligently caused the damage.

Whippple LJ (dissenting)

Whipple L) stated that as far as N’s nuisance claim was concerned, the trial
judge had held that the relevant core principles were set out in Fearn v Board
of Trustees of the Tate Gallery [2023] UKSC 4. These were:

(i) The law of nuisance was concerned with the wrongful interference
with the claimant’s enjoyment of rights over his land. The focus was
on the diminution in the utility and amenity value of the land, as
opposed to harm to the person. Nuisance was, therefore, a property-
based tort.

(ii)  There was in principle no limit upon the types of activity which could
cause an actionable nuisance. Nuisance could be caused by any
means, distinct from acts of trespass, which materially interfered with
the claimant’s enjoyment of such rights.
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(v)
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(vii)

(wviii)

(ix)

Not all causes of significant annoyance to the claimant in his
enjoyment of land would be actionable as a nuisance.

There required to be a substantial interference with the ordinary use
of the claimant’s land. The test of whether or not the interference
was substantial was an objective one, and was applied by reference to
the standards of an ordinary average person in the claimant’s
position.

The same notion of the common and ordinary use of land applied to
the next stage of any determination of liability, which was to consider
the nature of the defendant’s activity upon his land. In the absence of
malicious behaviour, if the activity constituted no more than the
common and ordinary use of his own land, and were done with
proper consideration for his neighbours, then the defendant would
not be liable.

Save perhaps in a case where the design or construction of a building
was so far from anything which could actually be expected, that
would even be so if the design attributes of the claimant’s property
meant that the claimant was abnormally sensitive to such activities.
However, if the defendant’s activities fell outside the common and
ordinary use of his land, then it was no defence to say that the design
of the building occupied by the claimant meant that the claimant was
particularly sensitive to their consequences.

The locality principle came into play when one was considering the
nature of the defendant’s activities on his land.

Interference with neighbouring land which resulted from construction
or demolition work would not be actionable, provided that all
reasonable and proper steps were taken to ensure that no undue
inconvenience was caused to neighbours.

One qualification was that the defendant was liable if he had acted
maliciously.

Whipple L) stated that the trial judge had identified the locality principle as
forming a central part of the present case, in which the falcons were described
as sensitive animals. The latter had decided that one could not categorise N’s
use of land as special or sensitive, without taking into consideration the
surroundings where it was taking place. N allegations were of nuisance which
was based on isolated acts of interference. They related to a particular
sensitivity in N’s operations during the breeding season, rather than all year



round. The court was required to address the immediate neighbourhood. The
trial judge concluded by upholding six out of the eight of N’s allegations of
nuisance against T.

Grounds of appeal

(1) By holding that T was liable in nuisance, the trial judge had failed to
apply the common law principle that a man could not increase the
liability of his neighbour, by applying his own property to special uses.

(2) The trial judge was wrong to invent a principle (hitherto unknown to
English law) that if a claimant was carrying on a sensitive trade from its
land at a suitable location, the test for whether an interference was
sufficiently serious to constitute a nuisance was to be judged not by
whether the activity substantially interfered with the common and
ordinary use of land, but instead whether the activity substantially
interfered with that sensitive trade.

(3) The trial judge was wrong to hold that for the purpose of being immune
from nuisance deriving from the ‘common and ordinary use of land, if all
reasonable steps were taken to ensure that interference of neighbours
was kept to a minimum, such reasonable steps could be affected by the
fact that a neighbour was carrying on a sensitive trade, rather than being
determined by the objective impact of the activity on the common and
ordinary use of the neighbour’s land. Alternatively, if such reasonable
steps could be affected by the fact that the neighbour was carrying out a
sensitive trade, the judge was wrong to hold that T was required to
desist from carrying out building works, and permitting the scaffolding
business to operate from the land, for a five-month period, lasting for
most of the spring and summer.

Whipple L) stated that a key passage of the trial judge’s judgement was
where he had held that N’s land was a suitable location for the sensitive
operation of breeding falcons. Whipple LJ stated that she was satisfied that
the judge had decided that, taking account of locality, the claimant’s use of
their land was common and ordinary, not sensitive or special. She added
that the judge was correct to consider the issue of sensitivity along with the
issue of locale.

As far as the question whether the use of N’s land was common and
ordinary use, Whipple LJ stated that the starting point was Fearn. The judge
stated that one could extract three specific propositions from that case.



Firstly, a distinction was required to be drawn between the general and
ordinary use of land (sometimes called the common and ordinary use) on
the one hand, and a particular and uncommon use (sometimes called a
special or sensitive use) on the other hand. Secondly, a claimant could not
complain of a nuisance by a neighbour if his use was not common and
ordinary but was instead, particular and uncommon. Thirdly, a defendant
would not be liable if his use substantially interfered with that of his
neighbour, if his use was common and ordinary, and was done conveniently.
‘Conveniently” meant done with proper consideration for the interests of
neighbouring occupiers.

Whipple L) stated that the question in the instant case was whether the
degree of sensitivity of the birds meant that N’s use of the land was special
or uncommon, or whether that use could still be categorised as common or
ordinary, notwithstanding the aspect of sensitivity. The judge stated (citing
Western Silver Fox Ranch Ltd v Ross and Cromarty Council 1940 SC 601) that
it was possible to have a common and ordinary use of land which had
sensitive aspects. The judge stated that a sensitive aspect could be
accommodated as part of ordinary use, within the law of nuisance. Whipple
LJ added that it was open to the trial judge, as a matter of law, to find that
N’s use of land was common and ordinary even though it had sensitive
features. That was to say, that the breeding of falcons and other birds was
common and ordinary, even if the birds were sensitive at some times of the
year.

Whipple L) then addressed the locality principle. She stated that locality was
relevant to questions of use, whether by claimant or defendant. The
guestion of use, judged according to locality, was one of fact. As far as the
instant case was concerned, the question was whether N’s business, with its
sensitivity during the breeding season, was common and ordinary for its
location. Whipple LJ added that the trial judge was correct to consider the
issue of sensitivity alongside the issue of locale. The latter had concluded
that N’s use of land was conducted in a ‘suitable location,” and that taking
location into account, the use of the land was an ordinary use. Whipple LJ
stated that the trial judge had made no error in his approach or conclusion.

Whittle LJ then addressed the question of substantial interference.

Substantial interference



The trial judge had found that there was excessive noise (and one instance
of vibration) by the carrying on of building work by T using a mechanical
digger or tractor. The conduct of T’s scaffolding business also caused noise.
The noise went on for long hours and was at antisocial times. The trial judge
had also found that the visual disturbance caused by the elevated bucket on
T’s digger had also caused a nuisance. Whipple LJ stated that the judge was
entitled to so conclude. The former stated that the latter had rightly
concluded that T’s activities had caused serious interference to N’s use of its
land.

Done conveniently

Whipple L) stated that the trial judge was right to have regard to the way in
which T had acted on its own land, to the extent that it was involved in the
ordinary and common use of its land. The latter had rightly concluded that T
had not acted ‘conveniently’.

Whipple LJ concluded that the trial judge had identified and applied the
correct legal principles to the facts before him. It was open to the latter to
conclude that T’s actions constituted a serious interference with N’s use of
its land. He was also right to take into account T’s failure to use its land
conveniently, to

the extent that it was common and ordinary. N’s business was not an
extremely sensitive business, but a business with some sensitivity around
breeding time. It was not open to the appeal court to categorise N’s
business as sensitive, because the nature of the use was for the judge at
first instance to determine on the evidence.

Nugee LJ

Nugee LJ stated that anything short of direct trespass on the claimant’s
land, which materially interfered with the claimant’s enjoyment of rights in
the land, was capable of being a nuisance. The judge added that there were
two aspects to the question of liability.

The first required one to look at the impact on the claimant’s land. However,
not every interference with a person’s use and enjoyment of their land
could be actionable as a nuisance. In order to rank as a nuisance, the
interference required to be substantial, and required to interfere with the
ordinary use of the claimant’s land.



The second required one to look at the nature of the defendant’s activity.
Even if the defendant’s activity did substantially interfere with the ordinary
use of the claimant’s land, the defendant would not be liable if his activity
was in itself, no more than the ordinary use of the defendant’s own land,
and was ‘conveniently done,” that was to say, done with proper
consideration for the interests of neighbouring occupiers. The question in
the instant case was whether N’s use of its land to raise falcons, qualified as
an ordinary use of the land.

Nugee LJ then considered how the trial judge had concluded that the
defendant’s actions were actionable as a nuisance. That use was required to
be judged in relation to the locality. The trial judge had concluded that the
location of N’s business was a suitable location for the sensitive operation of
breeding falcons. It therefore, did not qualify as a special use for the
purposes of the law of nuisance. However, Nugee LJ stated that his
reasoning ranked as a non-sequitur and was fallacious, and rested on a
misunderstanding of the core principles, as expounded by Lord Leggatt in
Fearn, and illustrated by the decided cases. Nugee LJ stated that what
crossed the threshold of actionability was not concerned with the particular
claimant and their particular attributes and sensitivities, but with an
objective standard, that of the ordinary or average person. That was
consistent with the fact that nuisance was a tort to land. The interest which
was protected was not the individual claimant’s comfort. It was the utility
and amenity of the land itself, measured by the impact on ordinary and
average occupiers. The judge stated that the defendant’s actions must be
such as to interfere with the ordinary use of the claimant’s land. The
occupier could not complain if the use interfered with was not an ordinary
use.

Nugee LJ then rejected the proposition that so long as a trade was being
carried on in a suitable location, that meant it had to be regarded as an
ordinary trade for the purposes of the law of nuisance, even if it was a
particularly sensitive one. The interests which the tort of nuisance protected
were the interests that any owner or occupier of land had in not having the
ordinary utility and amenity of their land substantially interfered with. They
were not the interests of the particular businesses which the claimant used
the land for. Similarly, the question of whether the interference was such to
affect the utility or amenity of the land, was to be judged by an objective
standard, referable to the ordinary or average uses of the claimant’s land.



Not by the particular sensitivities of the actual use made by the claimant.
The judge went on to reject N’s argument to the effect that because N’s land
was a suitable place for the breeding of falcons, meant that that became an
ordinary use of the land for these purposes.

Nugee LJ proceeded to apply the above principles to the facts of the case.

Firstly, simply because a particular part of Cornwall was a suitable location
for breeding falcons, did not make it a common or ordinary use, for the
purposes of the law of nuisance.

Secondly, the test for interference with the common and ordinary uses of
land was not dependant on the actual claimant, and his actual use of it. In
the instant case, the act of leaving a bucket, with its bucket raised, could not
be said to have crossed the threshold of causing a substantial interference
with the ordinary use of N’s land, but only with the particular and very
sensitive use N made of it. Nugee LJ concluded by deciding that the trial
judge was wrong to find that leaving a digger, with its bucket raised was an
actionable nuisance.

Nugee LJ then addressed the issue whether the excessive noise from the
scaffolding business and the various building operations, constituted a
nuisance. The judge stated that N had not alleged, and had never set out to
prove, that the noise would have interfered with other uses of the land, or
the utility or amenity value of the land, generally. The allegations of
excessive noise related to the noise being excessive, simply because it
constituted a risk to the falcons in the aviaries. The judge concluded that
that fell short of a finding that the noise constituted a nuisance, judged by
the standard of the ordinary or average occupier. He allowed T’s appeal
against the trial judge’s finding that there was a nuisance.

Moylan LJ

Moylan LJ stated that the trial judge had misapplied the locality principle.
The locality principle could not be used to convert what was a special use,
into an ordinary and common use, simply because of the character of the
locality. There was no basis on which it could be said that the very sensitive
trade of breeding falcons was necessary for the common and ordinary use
of N’s land.

The judge concluded by deciding that T’s appeal should be allowed.



Comment

Thomas is one of the first Court of Appeal nuisance cases to be decided in
the wake of the revolutionary decision of the Supreme Court in Fearn v
Trustees of the Tate Gallery. In Fearn, the court departed from the
traditional test of reasonableness to determine whether the defendant’s
conduct ranked as a nuisance. In its stead, the court employed the concept
of ‘ordinary use.” In short, the defendant would be liable if the relevant
adverse state of affairs impacted on the ordinary use of the claimant’s land.
In the instant case, the key question which the court was required to
determine was whether N’s breeding of falcons (which were particularly
sensitive to noise during the breeding season) in a particular location in
Cornwall, constituted an ordinary use of that land, for the purposes of the
law of nuisance. The majority of the court rejected N’s claim that simply
because the land was suitable for the rearing of falcons, the use of the land
was common and ordinary. It therefore followed that the visual disturbance
and noise which T’s activities subjected the falcons to, ranked as a nuisance.
In Thomas, by following Fearn, the court held that if one focussed on the
utility of the land, through the prism of an ordinary occupant of the land,
the rearing of the falcons, which were susceptible to noise and visual
interference, was not a common and ordinary use of the land. Therefore, T’s
activities did not rank as a nuisance. Again, on the authority of Fearn, the
use of T’s land was common and ordinary. The various activities which were
conducted on the land may have had a negative impact on the birds on N’s
premises, but nonetheless, they were a common and ordinary use of the
land.

It is trite law that the courts will not protect the oversensitive. Thomas
illustrates this principle. In effect, N was putting his land to sensitive use.
Only falcons during the breeding season would have been adversely
affected by T’s activities. Such a use did not attract the protection of the law
of nuisance. In coming to that decision, the majority of the court set little
store by the nature of the relevant locality, and concentrated instead, on the
sensitivity of the birds themselves to noise etc, in isolation from the nature
of the relevant locality. Such an approach is in keeping with leading
nuisance cases such as Heath v Mayor of Brighton (1908) 24 TLR 414;
Robertson v Kilvert (1889) 41 Ch D 88; Bridlington Relay Ltd v Yorkshire
Electricity Board [1965] Ch 436; Network Rail Infrastructure Ltd (Formerly
Railtrack) v C J Morris [2004] Env LR 41.



Thus far, the Scottish Courts have not been required to decide whether the
decision in Fearn represents the law of Scotland.
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