Nicholas v Thomas [2025] EWHC 752
Background and decision

The case centred around a bitter dispute between neighbours in Cornwall,
and, as far as the parties to the proceedings were concerned, respectively
operating through a company. The businesses were situated next to one

another. This case note deals solely with the nuisance aspect of the case.

The claimants company (‘N’) carried on the business of breeding falcons.
They alleged that the defendants (‘T’) had caused a nuisance by carrying
out certain activities in close proximity to the aviary (‘The Aviary’). These
activities included:

(1) the operation of a scaffolding business which generated excessive
noise in the Aviary. The business included the operation of a truck-
mounted crane which broke the sight line of the falcons, constituting
a visual threat to the falcons,

(2) the deposit of large stones and soil piles which generated excessive
noise in the Aviary and caused a visual threat to the falcons,

(3) the lifting of scaffolding poles by a crane which generated excessive
noise in the Aviary and caused a visual threat to the falcons.

(4) the operation of diggers and dumper trucks, the loading and
offloading of which generated excessive noise in the Aviary

(5) the positioning of a digger with its bucket raised in the air constituting
a visual threat to the falcons

(6) operating diggers which caused excessive noise in the Aviary

(7) the performance of certain works, using two JCB excavators, one for
digging and another for pecking out granite, which caused excessive
noise in the aviary and caused it to vibrate

(8) the loading and uploading of granite from a steel trailer which caused
excessive noise.

N alleged that these acts were carried out by T maliciously, so as
deliberately to cause a nuisance, harm the falcons, and damage N’s
business interests. The losses were said to be the result of some birds
dying and others not breeding because of the defendants’ actions.

HHJ Russen (sitting as a High Court judge) outlined the core principles of
the law of nuisance, which had been set out in the Supreme Court case of
Fern v Board of Trustees of the Tate Gallery [2023] UKSC 1 which were
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applicable to the facts of the instant case. Fern concerned a claim in
nuisance based upon the intrusion to the claimants privacy (in their own
homes) created by the public’s use of an external viewing gallery, which
was situated on the top floor of the neighbouring Tate Gallery. Lord Leggatt
gave the majority judgement which concluded that such use of the viewing
gallery constituted a nuisance. Judge Russen stated that Fern was based
upon interference by ‘looking in, namely visual intrusion impacting the
claimant’s enjoyment of his property, rather than one concerned with the
sights offered up to the claimant by the use of the defendant’s land. The
judge proceeded to summarise the judgement of Fern, in relation to the
facts of the instant case.

First. The law of nuisance was concerned with the wrongful interference
with the claimant’s enjoyment of rights over his land. This extended to any
buildings upon it and rights appurtenant to his ownership interest. The
focus was upon the diminution in the utility and the amenity value of the
land, as opposed to harm to the person. Nuisance was therefore a
property-based tort. The claimant was required to have a legal interest in
the land to have standing to sue.

Second. There was in principle no limit on the types of activity which could
constitute a nuisance. Nuisance could be caused by any means, distinct
from acts of trespass, which materially interfered with the claimant’s
enjoyment of such rights. The cause of the interference could be something
physical and/or tangible (such as the spread of invasive plants spreading
from the defendant’s property) or intangible (such as noise, fumes,
vibration or excessive light emanating from it). In principle the sight offered
to the claimant by the use to which the defendant’s property was put may
be so offensive as to constitute a nuisance.

Third. Not all cases of significant annoyance to the claimantin the
enjoyment of his land would be actionable as a nuisance. The need to
balance the sometimes-conflicting rights of neighbouring landowners, (or
the principle of reciprocity) often described in terms of give and take,
meant that the court must have grounds for concluding that the
defendant’s activity was unlawful.

Fourth. Any decision that the defendant’s activity was unlawful (and
therefore constituted an undue or unreasonable interference with the
claimant’s enjoyment of his land ) must, at the first stage, rest on the twin-
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limbed conclusion that there had been a substantial interference with the
ordinary use of the claimant’s land. The test of whether or not the
interference was substantial was an objective one and was applied by the
standards of an ordinary or average person in the claimant’s position. The
latter limb therefore required the court to consider the type of property in
question, within its surrounding neighbourhood. That was the locality
principle. It was contrary to the notion of give and take that a claimant
should, by using his land for purposes beyond the ordinary, and which
carried with them particular sensitivity to neighbouring activity, increased
the potential liability of his neighbour under the law of nuisance.

Fifth. The same notion of common and ordinary use of land applied to the
next stage of any determination of liability, which was to consider the
nature of the defendant’s activities on his land. In the absence of malicious
behaviour, if they constituted no more than the common and ordinary use
of his own land, and were done with proper consideration for his
neighbours (ie conveniently done) he would not be liable.

Six. If the defendant’s activities fell outside the common and ordinary use
of his land, then it was no defence that the design of the building occupied
by the claimant meant that the claimant was particularly sensitive to their
consequences. Neither was it a defence that the claimant’s building might
have been differently constructed or designed, so as to avoid the nuisance.
It was the utility of the actual land, including the buildings actually
constructed on it, for which the law of private nuisance provided
protection, not for some hypothetical building of ‘average’ or ‘ordinary’
construction and design.

Seven. The application of the second limb of the test of lawfulness
extended to consideration of the ordinary use of the defendant’s land and
enabled the court to reach a decision, by reference to what again would
otherwise be an insufficiently unprincipled observation about the
defendant’s reasonable or unreasonable use of his land. It followed that
the locality principle came into play again when considering the nature of
the defendant’s activities on his land.

Eight. There was a fundamental right to build structures on one’s own land.
Interference with neighbouring land would not be actionable, in so far as
reasonable and proper steps had been taken to ensure that no undue
inconvenience was caused to neighbours.
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Nine. There was a qualification to the potentially exculpatory second limb
of the test, based on the defendant’s ordinary use and occupation of his
land, where he was shown to have acted maliciously.

The judge stated that the law of nuisance did not protect against injury to
particularly delicate or sensitive operations. Furthermore, a nuisance could
be actionable, even if it was temporary, provided that the interference with
the claimant’s use of land was substantial. Therefore, a neighbour’s
building work, in the otherwise unobjectionable development of his land,
was capable of creating a nuisance.

Locality

The judge stated that the locality principle formed a central part of the
present case in which the falcons in the Aviary were sensitive animals. He
stated that whether N was putting his land to special or unusual use, so
that he had no actionable complaint about interference with that use, if the
neighbour was only using his land for ordinary purposes, could not be
answered in isolation from the locality. Only an assessment of the
surrounding locality would determine whether N was impermissibly
seeking to increase the liability of his neighbour or instead, claiming no
more than an immunity from interference of a kind that might reasonably
be expected in the locality. This was especially so when the potential
liability of the neighbour arose out of temporary activity, such as
particularly noisy building work carried out on generally otherwise peaceful
agricultural land. The application of the locality principle required the court
to assess the immediate neighbourhood.

Ther judge, following the decision of the Supreme Court in Lawrence v Fen
Tigers, stated that the fact that both the Aviary and T’s barn building had
been given planning permission, was relevant but not determinative as to
whether the latter’s activities were in conformity with the locality.

Malice

The judge stated that activities which substantially interfered with the
claimant’s enjoyment of his land which were done maliciously, and without
cause, could hardly be said to have been done with proper consideration of
the interests of neighbouring properties, and could not be excused by the
notion of give and take. Such malicious interference with enjoyment would
completely be at odds with the principle of reasonableness between
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neighbours. The judge went on to reject T’s assertion that in a nuisance
action the claimant was required to prove that malice was the defendant’s
dominant motive.

Conclusions
The judge made the following findings:

Allegation (1) Had been proved, but only between the months of March to
April 2022.

Allegation (2)(3) had not been proved
Allegations (4) to (8) had been proved

The judge concluded that notwithstanding malice on the part of the
defendant had not been proved, the proven acts of nuisance were
actionable because they were undertaken without proper consideration of
the sensitivity of N’s birds during the breeding season. N’s breeding of
falcons (which included their heightened sensitivity during the breeding
season) did not fall foul of the locality principle.

Comments

In Nicholas the judge drew heavily on the decision of the Supreme Court in
Fearn v Board of Trustees of the Tate Gallery [2023] UKSC 4. In determining
whether T’s activities constituted a nuisance Judge Russen, following Fern,
departed from the test of reasonableness and instead, adopted a test
based on the ordinary use of land. One was required, therefore, to compare
the respective uses of the claimant’s land with that of the defendant, in
terms of that which ranked as ordinary. If the defendant’s use of land
deviated to a greater extent from the norm than that of the claimant, in that
respect, the latter could succeed in a nuisance action. Traditionally, the
defender is only liable in nuisance if the use of his land is unreasonable:
see eg Watt vJamieson 1954 SC 56; Baxter v Camden LBC (No 2) [2001] 1
AC 1. Fern therefore, took the law further forward. Nicholas, in turn, applies
the learning in Fern to activities on the defendant’s land which have a
negative visual impact on the claimants land, as well as activities which
cause unreasonable noise.

Secondly, as far as the issue of oversensitive is concerned, the courts have
addressed the question of whether the claimant’s use of land is
oversensitive without comparing the defendant’s use or user of land with
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that of the claimant’s user of land see eg Robertson v Kilvert (1888) 41 Ch D
88; Heath v Brighton Corporation (1908) 24 TLR 414 and Network Rail
Infrastructure (formerly Railtrack) v CJ Morris [2004] Env LR 41. In short, the
court has simply considered the impact of the activity complained of, on
the claimant. However, in Fern the Supreme Court took the law further
forward by deciding that such a comparison should be made, in terms of
that which ranks as common and ordinary. In Nicholas, Judge Russen
followed that decision, in holding that N’s use of land was not
oversensitive. In short, the gyrfalcons were not oversensitive to noise and
visual intrusion.

It will be interesting to see if Nicholas is followed by the Scottish courts.
Francis McManus
University of Stirling

July 2025



