Statutory nuisance
Enfield London Borough Council v Beckford [2025] EWHC 1218
Background

The case concerned an appeal, by way of a case stated. The appealed
decision was that of the District judge (‘The Judge’) in respect of her
decision to quash an abatement notice (‘The Notice’) which had been
served, in terms of section 80(1) of the Environmental Protection Act
1990,(‘the EPA’) in respect of the ‘production of noisy music.

Section 80(1) provides inter alia that where a local authority is satisfied that
a statutory nuisance exists, oris likely to occur or recur, in the area of the
local authority, the local authority is under a duty to serve a notice (‘an
abatement notice’) imposing all, or any of the following requirements:

(a) requiring the abatement of the nuisance or prohibiting or restricting
its occurrence or recurrence;

(b) requiring the execution of such works, and the taking of such steps,
as may be necessary for any of those purposes.

The Notice (which was headed ‘The production of noisy music’) required
the owner of domestic premises to abate the same and prohibit its
recurrence. The Notice further required the owner to exercise proper
control of the volume sound generated at the premises, to ensure that the
total volume of sound emitted was not likely to cause a nuisance to
persons residing in the vicinity.

The respondent, Beckford (‘B’) appealed the notice under s80(3) of the EPA
and Regulations 2(2)(a) and (c) of the Statutory Nuisance (Appeals)
Regulations (‘the Regulations’). For the purpose of the case, relevant
aspects of the Regulations included the following grounds of appeal:

Reg 2(2)(a): ‘that the abatement notice is not justified by s80 of the EPA.

Reg 2(2)(c): ‘that the authority has refused unreasonably to accept
compliance with alternative requirements, or that the requirements of the
abatement notice are otherwise unreasonable in character, or extent, or
are unnecessary.

The decision of the Judge was summarised in her statement of case (the
‘Case’).



‘The decision of the court was that whilst the issuing of the notice was
justified under s80 of the EPA, as a result of an omission in the Notice to
specify the steps to be taken, as may be necessary for the purpose of
abating the nuisance and prohibiting the recurrence of the same, the notice
to a magistrates court was invalid.

If that was incorrect, then it was held that the requirements of the Notice
were unreasonable in character or extent. The wording was unfair and
unreasonable. Consequently, the Notice was quashed.’

High Court decision

In the High Court, Dexter Dias J stated that an appeal from a magistrates
court to the High Court, by way of a case stated, was strictly limited to
issues of law and jurisdiction. The High Court was not a finder of primary
fact.

Questions posed by the Case

The Case set out questions which the High Court was required to answer.
The main questions were:

(a) Was the Judge correct to find that the wording of the abatement notice,
to ‘exercise proper control of the volume of sound generated at the
premises to ensure that the total volume of sound emitted, is not likely to
cause a nhuisance to persons residing in the vicinity’ required the notice to
specify steps to be taken in order to abate the noise nuisance?

(b) If so, was the Judge right to find the abatement notice invalid?

(c) If the Judge erred in finding that the Notice required steps to be
specified or that the Notice was invalid, was the Judge right to find that the
wording was unreasonable in character or extent?

(d) If the Judge was correct in finding that the wording was unreasonable in
character or extent, was the Judge correct in quashing the Notice?

Questions (a) and (b)

Dexter Dias J (‘the judge’) stressed that the appeal was by way of case
stated, and not a judicial review. Therefore, the task of the High Court was
to answer the questions posed, and not to perform a wider judicial review
of the decision. The judge stated that the law was clear: A notice was not
necessarily invalid when the essence of a notice was a requirement to
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abate, and no steps were specified. That was plain from s80(1)(a) which
simply required abatement, restriction or prohibition. The situation was
different if the authority went further, and pursuant to s80(1)(b) required
‘the execution of such works, and the taking of such steps, as may be
necessary for any of those [abatement, restricting, prohibiting] purposes’.
The judge stated that if the local authority proceeded to subsection (1)(b)
then as a matter of fairness, not to mention subsequent enforceability, the
steps required must be spelled out clearly.

The judge stated that the meaning of the term ‘steps’ was made sense of in
the context of its neighbouring term, ‘execution of such works’. That latter
term lent colour to the kind of thing envisaged by the legislation as steps.
Applying common sense, that was a world away from turning down the
volume on a music centre. Whether a notice required any steps to be
taken, had to be gleaned from an objective reading of the Notice. The
proper approach for the court was to construe the Notice objectively and
fairly, in a ‘common sense’ way. Once that was done, the answer was plain.

One required to look at the substance, not the form. The Notice required
that the music stops: ‘HEREBY REQUIRE YOU.. to abate the same’. That
was to abate the noisy music causing the nuisance found by the EHO on
31 March 2022. Once that finding was made, the appellant had no
discretion but had a statutory duty under the EPA to issue the notice.

The judge added that the case was not a ‘steps’ case. What the Notice
demanded was clear: an abatement of the noise nuisance. Nothing more,
nothing less. The local authority and indeed its issued notice, leftitup to B
to decide how to achieve that abatement. It was obvious what should be
done. B had played music too loudly, causing a nuisance to his
neighbours. B was required to stop playing the music so intrusively loudly.

B argued that the Notice gave no indication of how a satisfactory level
should be achieved. Furthermore, the actual content of the requirement ‘to
exercise proper control’ was left unspecified. B’s complaint was acceded
to by the judge, who accepted that the case was a ‘steps case’ and no
steps had been specified. The solution for B was not to play his music so
excessively loudly. That was not a ‘step’ as understood by the statutory
regime and regulations. It was just an obvious solution. The requirement to
exercise proper control of the volume was no more than a repetition of the
requirement to abate. The means need not be specified in a simple
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nuisance case. That was so the instant case. B simply needed to reduce
the volume played by his music system, what ever its technical set up. That
was not onerous or complicated.

In conclusion, the answer to Questions (a) and (b) was ‘no’.
Questions (c) and (d)

The judge stated that the court had power to delete part of the notice under
reg 2(5) of the Statutory Nuisance (Appeals) Regulations 1995. He added
that the meaning of the second part of the notice could be understood from
the first part. The instant case was not a ‘steps case. It was up to B as to
how he chose to abate and avoid future noise nuisance. As a result, the
second part of the Notice achieved nothing of substance further. It did not
make a requirement about any step the respondent should take. The
phrase ‘exercise proper control of the volume of sound’ was simply another
way of saying ‘abate’ the nuisance. The second part of the Notice did not
impose any unreasonable requirement.

However, the judge added that the ending of the paragraph with the words,
‘not likely to cause a nuisance’ could be confusing. The introduction of
likelihoods did not exist. While it did not specify any step, or made any
requirement, it achieved nothing of value. It required to be removed. Thus
the second part of the Notice including and coming after the words ‘and for
that purpose require you to’ should be deleted.

In conclusion, the answer to Questions (¢) and (d) was ‘no’.
Comment

The law relating to statutory nuisance represents the oldest and arguably,
the most complex branch of environmental law. The EPA does not make the
creation of a statutory nuisance an offence of strict liability. Rather, the EPA
requires the local authority (if it is of the opinion that a nuisance exists) to
serve an abatement notice on the person responsible for the nuisance. Itis
only in the face of that person failing to comply with the notice, that
criminal proceedings can be taken against him or her. However, s80 of the
EPA does not specify the precise content of an abatement notice. The EPA
leaves this to the discretion of the local authority. The content of
abatement notices has proved to be a fertile source of litigation. Much of
the case law relates to noise abatement notices.



The main ground of challenge in the instant case, was that the abatement
notice did not specify the requisite steps which B was required to take, in
order to abate the nuisance. However, the law on this point is quite clear.
The local authority can simply require the recipient of the notice to abate
the relevant nuisance. That is to say, the former is not required to specify
the measures which are required to be taken to abate the nuisance in
question: Budd v Colchester BC [1999] Env LR 739. In other words, the
local authority can leave the mode of abatement of the nuisance to the
person responsible for the nuisance. In the instant case, B was, in effect,
simply required to abate the nuisance coming from his premises. It was
then up to B how that end was to be achieved. The court held that this was
perfectly legitimate. The Notice was therefore valid.

In 1990 the Noise Review Working Party recommended that consideration
should be given to the creation of a strict liability offence, not requiring the
prior service of an abatement notice, where an owner or occupier of
premises knowingly, or through negligence, permitted the use of his or her
premises, for a purpose giving rise to noise nuisance. Beckford illustrates,
in the author’s view, that the time is ripe for the UK, and devolved
governments to re-visit this subject.
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